FLORIDA
INSURANCE GUARANTY ASSOCIATION ACT

631.50. Title
This part shall be known and may be cited as the "Florida Insurance Guaranty Association Act."

Laws 1970, c. 70-20; § 1; Laws 1982 c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4.

631.501 Repealed by Laws 1973, C. 73-333, § 166

631.51. Purposes
The purposes of this part are to:

(1) Provide a mechanism for the payment of covered claims under certain insurance policies to avoid excessive delay in payment and to avoid financial loss to claimants or policyholders because of the insolvency of an insurer;

(2) Assist in the detection and prevention of insurer insolvencies;

(3) Create a nonprofit corporation to administer and supervise the operation of such association; and

(4) Assess the cost of such protection among insurers.

Laws 1970, c. 70-20 § 2; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188, c. 91-429, § 4.

631.511 Repealed by Laws 1973, C. 73-333, § 166

631.52. Scope
This part shall apply to all kinds of direct insurance, except;

(1) Life, annuity, health, or disability insurance;

(2) Mortgage guaranty, financial guaranty, or other forms of insurance offering protection against investment risks;

(3) Fidelity or surety bonds, or any other bonding obligations;

(4) Credit insurance, vendors' single interest insurance, or collateral protection insurance or any similar insurance protecting the interests of a creditor arising out of a creditor-debtor transaction;

(5) Warranty, including motor vehicle service, home warranty, or service warranty;

(6) Ambulance service, health care service, or preneed funeral merchandise or service; 

(7) Optometric service plan, pharmaceutical service plan, or dental service plan; 

(8) Legal expense;

(9) Health maintenance, prepaid health clinic, or continuing care; 

(10) Ocean marine or wet marine insurance;

(11) Self-insurance and any kind of self-insurance fund, liability pool or risk management fund:
(12) Title insurance;

(13) Surplus lines;

(14) Workers’ compensation, including claims under employer liability coverage;

(15) Any transaction or combination of transactions between a person, including affiliates of such person, and an insurer, including affiliates of such insurer, which involves the transfer of investment or credit risk unaccompanied by the transfer of insurance risk; or

(16) Any insurance provided by or guaranteed by government.

Laws 1970, c. 70-20, § 3; Laws 1977, c. 77-227, § 1; Laws 1980, c. 80-26, § 1; Laws 1982, c. 82-243, § 809(1st); Laws 1985, c. 85-321, § 3; Laws 1987, c. 87-350, § 4; §§ Laws 1991, c. 91-108, 187, 188; c 91-429, § 4; Laws 1997, c. 97-262, § 16 eff. 10-1-97; Laws 2007, c. 2007-90, § 21, eff. June 11, 2007; Laws 2010, c. 2010-49, § 1, eff. July 1, 2010.

631.521. Repealed by Laws 1973, c. 73-333, § 166
631.53. Construction
This part shall be liberally construed to effect the purposes set forth in s. 631.51, which shall constitute an aid and guide to interpretation.

Laws 1970, c. 70-20, § 4; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187,188; c. 91-429, § 4.

631.531. Repealed by Laws 1973, c. 73-333, § 166
631.54. Definitions
As used in this part:

(1) "Account" means one of the accounts created by s. 631.55.

(2) "Association" means the Florida Insurance Guaranty Association, Incorporated.

(3) "Covered claim" means an unpaid claim, including one of unearned premiums, which arises out of, and is within the coverage, and not in excess of, the applicable limits of an insurance policy to which this part applies, issued by an insurer, if such insurer becomes an insolvent insurer and the claimant or insured is a resident of this state at the time of the insured event or the property from which the claim arises is permanently located in this state. For entities other than individuals, the residence of a claimant, insured, or policyholder is the state in which the entity's principal place of business is located at the time of the insured event. The term does not include:
(a) Any amount due any reinsurer, insurer, insurance pool, or underwriting association, sought directly or indirectly through a third party, as subrogation, contribution, indemnification, or otherwise; or

(b) Any claim that would otherwise be a covered claim under this part that has been rejected or denied by any other state guaranty fund based upon that state’s statutory exclusions, including, but not limited to, those based on coverage, policy type, or an insured’s net worth.  Member insurers have no right of subrogation, contribution, indemnification, or otherwise, sought directly or indirectly through a third party, against the insured of any insolvent member; or
(c) Any amount payable for a sinkhole loss other than testing deemed appropriate by the association or payable for the actual repair of the loss, except that the association may not pay for attorney's fees or public adjuster's fees in connection with a sinkhole loss or pay the policyholder. The association may pay for actual repairs to the property, but is not liable for amounts in excess of policy limits.
(4) "Expenses in handling claims" means allocated and unallocated expenses, including, but not limited to, general administrative expenses and those expenses which relate to the investigation, adjustment, defense, or settlement of specific claims under, or arising out of, a specific policy.

(5) "Homeowner's insurance" means personal lines residential property insurance coverage that consists of the type of coverage provided under homeowner's, dwelling, and similar policies for repair or replacement of the insured structure and contents, which policies are written directly to the individual homeowner.  Residential coverage for personal lines as set forth in this section includes policies that provide coverage for particular perils such as windstorm and hurricane coverage but excludes all coverage for mobile homes, renter's insurance, or tenant's coverage.  The term "homeowner's insurance" excludes commercial residential policies covering condominium associations or homeowners' associations, which associations have a responsibility to provide insurance coverage on residential units within the association, and also excludes coverage for the common elements of a homeowners' association.

(6) "Insolvent insurer" means a member insurer authorized to transact insurance in this state, either at the time the policy was issued or when the insured event occurred, and against which an order of liquidation with a finding of insolvency has been entered by a court of competent jurisdiction if such order has become final by the exhaustion of appellate review.

(7) "Member insurer" means any person who writes any kind of insurance to which this part applies under s. 631.52, including the exchange of reciprocal or interinsurance contracts, and is licensed to transact insurance in this state.

(8) "Net direct written premiums" means direct gross premiums written in this state on insurance policies to which this part applies, less return premiums thereon and dividends paid or credited to policyholders on such direct business.  "Net direct written premiums" does not include premiums on contracts between insurers or reinsurers. 

(9) "Person" means individuals, children, firms, associations, joint ventures, partnerships, estates, trusts, business trusts, syndicates, fiduciaries, corporations, and all other groups or combinations.

Laws 1970, c. 70-20, § 5; Laws 1977, c. 77-227, §§ 2, 4; Laws 1979, c. 79-55, § 1; Laws 1982, c. 82-243, § 809 (1st); Laws 1983, c. 83-38, § 30; Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 1997, c. 97-262, § 17, eff. 10-1-97; Laws 2002, c. 2002-25, § 15, eff. July 1, 2002; Laws 2003, c. 2003-261, § 1352, eff. June 26, 2003; Laws 2004, c. 2004-89, § 1, eff. May 21, 2004; Laws 2004, c. 2004-374, § 37, eff. July 1, 2004; Laws  2006, c. 2006-12, § 32, eff. May 16, 2006; Laws 2010, c. 2010-49, § 2, eff. July 1, 2010; Laws 2011, c. 2011-39, § 30, eff. May 17, 2011; Laws 2011, c. 2011-226, § 8, eff. July 1, 2011..

631.541. Repealed by Laws 1973, c. 73-333, § 166
631.55. Creation of the association
(1) There is created a nonprofit corporation to be known as the "Florida Insurance Guaranty Association, Incorporated."  All insurers defined as member insurers in s. 631.54 (7) shall be members of the association as a condition of their authority to transact insurance in this state, and, further, as a condition of such authority, an insurer shall agree to reimburse the association for all claim payments the association makes on said insurer's behalf if such insurer is subsequently rehabilitated.  The association shall perform its functions under a plan of operation established and approved under s. 631.58 and shall exercise its powers through a board of directors established under s. 631.56.  The corporation shall have all those powers granted or permitted nonprofit corporations, as provided in chapter 617.

(2) For the purposes of administration and assessment, the association shall be divided into two separate accounts:

(a)
The auto liability and auto physical damage account.
(b) The account for all other insurance to which this part applies.

Laws 1970, c. 70-20, § 6; Laws 1979, c. 79-40, § 117; Laws 1982, c. 82-243, § 809(1st); Laws 1989, c. 89-360, § 14; Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 1992, c. 92-345, § 4; Laws 1997, c. 97-262, § 18, eff. 10-1-97, Laws 2003, c. 2003-261, § 1353, eff. June 26, 2003; Laws 2006, c. 2006-12, § 33, eff. May 16, 2006; Laws 2010, c. 2010-49, § 3, eff. July 1, 2010.
631.551. Repealed by Laws 1973, c. 73-333, § 166
631.56. Board of directors
(1) The board of directors of the association shall consist of not less than five or more than nine persons serving terms as established in the plan of operation.  The department shall approve and appoint to the board persons recommended by the member insurers.  In the event the department finds that any recommended person does not meet the qualifications for service on the board, the department shall request the member insurers to recommend another person.  Each member shall serve for a 4-year term and may be reappointed.  Vacancies on the board shall be filled for the remaining period of the term in the same manner as initial appointments.  
(2) In appointing members to the board, the department shall consider among other things whether all areas of insurance covered by this part are fairly represented.

(3) Members of the board may be reimbursed from the assets of the association for expenses incurred by them as members of the board of directors.
(4) Any board member representing an insurer in receivership shall be terminated as a board member, effective as of the date of the entry of the order of receivership.
Laws 1970, c. 70-20, § 7; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 2003, c. 2003-261, § 1354, eff. June 26, 2003; Laws 2011, c. 2011-226, § 9, eff. July 1, 2011.

631.561. Repealed by Laws 1973, c. 73-333, § 166
631.57. Powers and duties of the association
(1)
The association shall:

(a)1.
Be obligated to the extent of the covered claims existing:

a.
Prior to adjudication of insolvency and arising within 30 days after the determination of insolvency;

b.
Before the policy expiration date if less than 30 days after the determination; or

c.
Before the insured replaces the policy or causes its cancellation, if she or he does so within 30 days of the determination.

2.
The obligation under subparagraph 1. includes only the amount of each covered claim which is in excess of $100 and is less than $300,000, except that policies providing coverage for homeowner's insurance shall provide for an additional $200,000 for the portion of a covered claim which relates only to the damage to the structure and contents.
3.a.
Notwithstanding subparagraph 2., the obligation under subparagraph 1. for policies covering condominium associations, or homeowners’ associations, which associations have a responsibility to provide insurance coverage on residential units within the association, shall include that amount of each covered property insurance claim which is less than $100,000 multiplied by the number of condominium units or other residential units; however, as to homeowners’ associations, this sub-subparagraph applies only to claims for damage or loss to residential units and structures attached to residential units. 
b.
Notwithstanding sub-subparagraph a., the association has no obligation to pay covered claims that are to be paid from the proceeds of bonds issued under s. 631.695.  However, the association shall assign and pledge the first available moneys from all or part of the assessments to be made under paragraph (3) (a) to or on behalf of the issuer of such bonds for the benefit of the holders of such bonds.  The association shall administer any such covered claims and present valid covered claims for payment in accordance with the provisions of the assistance program in connection with which such bonds have been issued.

4.
In no event shall the association be obligated to a policyholder or claimant in an amount in excess of the obligation of the insolvent insurer under the policy from which the claim arises.

(b)
Be deemed the insurer to the extent of its obligation on the covered claims, and, to such extent, shall have all rights, duties, defenses, and obligations of the insolvent insurer as if the insurer had not become insolvent.  In no event shall the association be liable for any penalties or interest.

(2)
The association may:

(a)
Employ or retain such persons as are necessary to handle claims and perform other duties of the association;

(b)
Borrow funds necessary to effect the purposes of this part in accord with the plan of operation;

(c)
Sue or be sued, provided that service of process shall be made upon the person registered with the department as agent for the receipt of service of process; and

(d)
Negotiate and become a party to such contracts as are necessary to carry out the purpose of this part. Additionally, the association may enter into such contracts with a municipality, a county, or a legal entity created pursuant to s. 163.01 (7) (g) as are necessary in order for the municipality, county, or legal entity to issue bonds under s. 631.695.  In connection with the issuance of any such bonds and the entering into of any such necessary contracts, the association may agree to such terms and conditions as the association deems necessary and proper.
(3) (a)
To the extent necessary to secure the funds for the respective accounts for the payment of covered claims to pay the reasonable costs to administer the same, and to the extent necessary to secure the funds for the account specified in s. 631.55 (2) (b) or to retire indebtedness, including, without limitation, the principal, redemption premium, if any, and interest on, and related costs of issuance of, bonds issued under s. 631.695 and the funding of any reserves and other payments required under the bond resolution or trust indenture pursuant to which such bonds have been issued, the office, upon certification of the board of directors, shall levy assessments in the proportion that each insurer's net direct written premiums in this state in the classes protected by the account bears to the total of said net direct written premiums received in this state by all such insurers for the preceding calendar year for the kinds of insurance included within such account.  Assessments shall be remitted to and administered by the board of directors in the manner specified by the approved plan.  Each insurer so assessed shall have at least 30 days' written notice as to the date the assessment is due and payable.  Every assessment shall be made as a uniform percentage applicable to the net direct written premiums of each insurer in the kinds of insurance included within the account in which the assessment is made.   The assessments levied against any insurer shall not exceed in any one year more than 2 percent of that insurer's net direct written premiums in this state for the kinds of insurance included within such account during the calendar year next preceding the date of such assessments.

(b)
If sufficient funds from such assessments, together with funds previously raised, are not available in any one year in the respective account to make all the payments or reimbursements then owing to insurers, the funds available shall be prorated and the unpaid portion shall be paid as soon thereafter as funds become available.

(c)
The Legislature finds and declares that all assessments paid by an insurer or insurer group as a result of a levy by the office, including assessments levied pursuant to paragraph (a) and emergency assessments, constitute advances of funds from the insurer to the association. An insurer may fully recoup such advances by applying a separate recoupment factor to the premium of policies of the same kind or line as were considered by the office in determining the assessment liability of the insurer or insurer group.
(d)
No state funds of any kind shall be allocated or paid to said association or any of its accounts.

(e)1. a.
In addition to assessments otherwise authorized in paragraph (a) and to the extent necessary to secure the funds for the account specified in s. 631.55(2)(b) for the direct payment of covered claims of insurers rendered insolvent by the effects of a hurricane and to pay the reasonable costs to administer such claims, or to retire indebtedness, including, without limitation, the principal, redemption premium, if any, and interest on, and related costs of issuance of, bonds issued under s. 631.695 and the funding of any reserves and other payments required under the bond resolution or trust indenture pursuant to which such bonds have been issued, the office, upon certification of the board of directors, shall levy emergency assessments upon insurers holding a certificate of authority.  The emergency assessments payable under this paragraph by any insurer shall not exceed in any single year more than 2 percent of that insurer's direct written premiums, net of refunds, in this state during the preceding calendar year for the kinds of insurance within the account specified in s. 631.55(2)(b).
b.
Any emergency assessments authorized under this paragraph shall be levied by the office upon insurers referred to in sub-subparagraph a., upon certification as to the need for such assessments by the board of directors.  In the event the board of directors participates in the issuance of bonds in accordance with s. 631.695, emergency assessments shall be levied in each year that bonds issued under s. 631.695 and secured by such emergency assessments are outstanding, in such amounts up to such 2-percent limit as required in order to provide for the full and timely payment of the principal of, redemption premium, if any, and interest on, and related costs of issuance of, such bonds.  The emergency assessments provided for in this paragraph are assigned and pledged to the municipality, county, or legal entity issuing bonds under s. 631.695 for the benefit of the holders of such bonds, in order to enable such municipality, county, or legal entity to provide for the payment of the principal of, redemption premium, if any, and interest on such bonds, the cost of issuance of such bonds, and the funding of any reserves and other payments required under the bond resolution or trust indenture pursuant to which such bonds have been issued, without the necessity of any further action by the association, the office, or any other party.  To the extent bonds are issued under s. 631.695 and the association determines to secure such bonds by a pledge of revenues received from the emergency assessments, such bonds, upon such pledge of revenues, shall be secured by and payable from the proceeds of such emergency assessments, and the proceeds of emergency assessments levied under this paragraph shall be remitted directly to and administered by the trustee or custodian appointed for such bonds.
c.
Emergency assessments under this paragraph may be payable in a single payment or, at the option of the association, may be payable in 12 monthly installments with the first installment being due and payable at the end of the month after an emergency assessment is levied and subsequent installments being due not later than the end of each succeeding month.
d.
If emergency assessments are imposed, the report required by s. 631.695(7) shall include an analysis of the revenues generated from the emergency assessments imposed under this paragraph.
e.
If emergency assessments are imposed, the references in sub-subparagraph  (1)(a)3.b. and s. 631.695(2) and (7) to assessments levied under paragraph (a) shall include emergency assessments imposed under this paragraph.
2.
If the board of directors participates in the issuance of bonds in accordance with s. 631.695, an annual assessment under this paragraph shall continue while the bonds issued with respect to which the assessment was imposed are outstanding, including any bonds the proceeds of which were used to refund bonds issued pursuant to s. 631.695, unless adequate provision has been made for the payment of the bonds in the documents authorizing the issuance of such bonds.
3.
Emergency assessments under this paragraph are not premium and are not subject to the premium tax, to any fees, or to any commissions.  An insurer is liable for all emergency assessments that the insurer collects and shall treat the failure of an insured to pay an emergency assessment as a failure to pay the premium.  An insurer is not liable for uncollectible emergency assessments.

(f)
The recoupment factor applied to policies in accordance with paragraph (c) shall be selected by the insurer or insurer group so as to provide for the probable recoupment of both assessments levied pursuant to paragraph (a) and emergency assessments over a period of 12 months, unless the insurer or insurer group, at its option, elects to recoup the assessment over a longer period. The recoupment factor shall apply to all policies of the same kind or line as were considered by the office in determining the assessment liability of the insurer or insurer group issued or renewed during a 12-month period. If the insurer or insurer group does not collect the full amount of the assessment during one 12-month period, the insurer or insurer group may apply recalculated recoupment factors to policies issued or renewed during one or more succeeding 12-month periods. If, at the end of a 12-month period, the insurer or insurer group has collected from the combined kinds or lines of policies subject to assessment more than the total amount of the assessment paid by the insurer or insurer group, the excess amount shall be disbursed as follows:
1.
If the excess amount does not exceed 15 percent of the total assessment paid by the insurer or insurer group, the excess amount shall be remitted to the association within 60 days after the end of the 12-month period in which the excess recoupment charges were collected.
2.
If the excess amount exceeds 15 percent of the total assessment paid by the insurer or insurer group, the excess amount shall be returned to the insurer's or insurer group's current policyholders by refunds or premium credits. The association shall use any remitted excess recoupment amounts to reduce future assessments.
(g)
Amounts recouped pursuant to this subsection for assessments levied under paragraph (a) due to insolvencies on or after July 1, 2010, are considered premium solely for premium tax purposes and are not subject to fees or commissions. However, insurers shall treat the failure of an insured to pay a recoupment charge as a failure to pay the premium.
(h)
At least 15 days before applying the recoupment factor to any policies, the insurer or insurer group shall file with the office a statement for informational purposes only setting forth the amount of the recoupment factor and an explanation of how the recoupment factor will be applied. Such statement shall include documentation of the assessment paid by the insurer or insurer group and the arithmetic calculations supporting the recoupment factor. The insurer or insurer group may use the recoupment factor at any time after the expiration of the 15-day period. The insurer or insurer group need submit only one informational statement for all lines of business using the same recoupment factor.
(i)
No later than 90 days after the insurer or insurer group has completed the recoupment process, the insurer or insurer group shall file with the office, for information purposes only, a final accounting report documenting the recoupment. The report shall provide the amounts of assessments paid by the insurer or insurer group, the amounts and percentages recouped by year from each affected line of business, and the direct written premium subject to recoupment by year. The insurer or insurer group need submit only one report for all lines of business using the same recoupment factor.
(4)
The department may exempt any insurer from any regular or emergency assessment if an assessment would result in such insurer's financial statement reflecting an amount of capital or surplus less than the sum of the minimum amount required by any jurisdiction in which the insurer is authorized to transact insurance.

(5)
Any necessary and proper expenses incurred by an insurer in the investigation, adjustment, compromise, settlement, denial, or handling of claims assigned to it shall, upon proper verification under the rules of the association, entitle the insurer to reimbursement.  Any insurer whose employee serves on the staff of the association may set off from its assessment any necessary and proper expenses incurred by the insurer resulting from said service of its employee.  An insurer which ceases to engage in the business of writing property or casualty insurance policies in this state shall have no right to a refund of any assessment previously remitted.

(6)
The association may extend the time limits specified in paragraph (1)(a) by up to an additional 60 days or waive the applicability of the $100 deductible specified in paragraph (1)(a) if the board determines that either or both such actions are necessary to facilitate the bulk assumption of obligations.

Laws 1970, c. 70-20, § 8; c. 70-439, § 1; Laws 1977, c. 77-227, § 3; Laws 1979, c. 79-40, § 118; Laws 1982, c. 82-243, §809(1st); Laws 1985, c. 85-339, § 9; Laws 1987, c. 87-350, § 5; Laws 1991, c. 91-108, §§ 187, 188;  c. 91-429, § 4; Laws 1992, c. 92-345, § 5; Laws 1993, c. 93-401, § 6; Laws 1997, c. 97-102, § 411, eff. 7-1-97; c. 97-262, § 19, eff. 10-1-97; Laws 1999,  c. 99-3, § 47, eff. June 29, 1999; Laws 2002, c. 2002-25, § 16, eff. July 1, 2002; Laws 2003, c. 2003-261, § 1355, eff. June 26, 2003; Laws 2004, c. 2004-5, § 128; Laws 2006, c. 2006—12, § 34, eff. May 16, 2006 Laws 2007, c. 2007-1, § 35, eff. Jan. 25, 2007; Laws 2007, c. 2007-90, § 22, eff. June 11, 2007; Laws 2010, c. 2010-49, § 4, eff. July 1, 2010.
631.571. Repealed by Laws 1973, c. 73-333, § 166
631.575.  Repealed by Laws 1987, c. 87-350, § 9, eff. July 11, 1987

631.58 Plan of operation.
(1) (a)
The association shall submit to the department a proposed plan of operation and any amendments thereto necessary or suitable to assure the fair, reasonable, and equitable administration of the association.  The plan of operation and any amendments thereto shall become effective upon approval in writing by the department.

(b) If the association fails to submit a suitable proposed plan of operation by December 30, 1970, or if at any time thereafter the association fails to submit suitable amendments to the plan, the department shall adopt and promulgate such reasonable rules as are necessary or advisable to effectuate the provisions of this part.  Such rules shall continue in force until modified by the department or superseded by a plan submitted by the association and approved by the department.

(2) All member insurers shall comply with the plan of operation.

(3) The plan of operation shall:

(a) Establish the procedures whereby all the powers and duties of the association under s. 631.57 will be performed;

(b) Establish procedures for handling assets of the association;

(c) Establish the amount and method of reimbursing members of the board of directors under s. 631.56;

(d) Establish procedures by which claims may be filed with the association and acceptable forms of proof of covered claims.  Notice of claims to the receiver or liquidator of the insolvent insurer shall be deemed notice to the association or its agent, and a list of such claims shall be periodically submitted to the association or similar organization in another state by the receiver or liquidator;

(e) Establish regular places and times for meetings of the board of directors;

(f) Establish procedures for records to be kept of all financial transactions of the association, its agents and the board of directors;

(g) Provide that any member insurer aggrieved by any final action or decision of the association may appeal to the department within 30 days after the action or decision;

(h) Establish the procedures whereby recommendations for the board of directors will be submitted to the department; and

(i) Contain additional provisions necessary or proper for the execution of the powers and duties of the association.

(4) The plan of operation may provide that any or all powers and duties of the association, except those under s. 631.57 (2) (b) and (c), are delegated to a corporation, association, or other organization which performs or will perform functions similar to those of this association or its equivalent in two or more states.  Such a corporation, association, or organization shall be reimbursed as a servicing facility would be reimbursed and shall be paid for its performance of any other functions of the association.  A delegation under this subsection shall take effect only with the approval of both the board of directors and the department, and may be made only to a corporation, association, or organization which extends protection not substantially less favorable and effective than that provided by this part.

Laws 1970, c. 70-20, § 9; Laws 1971, c. 71-355, § 163; Laws 1978, c. 78-95, § 21; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4. 

631.581. Repealed by Laws 1973, c. 73-333, § 166

631.582. Public records exemption.

(1) The following records of the Florida Insurance Guaranty Association are confidential and exempt from s. 119.07(1) and s. 24(a), Art. I of the State Constitution:

(a) Claims files, until termination of all litigation, settlement, and final closing of all claims arising out of the same incident, although portions of the claims files may remain exempt, as otherwise provided by law. 

(b) Medical records that are part of a claims file and other information relating to the medical condition or medical status of a claimant.
(c) Records pertaining to matters reasonably encompassed in privileged attorney-client communications.
(2) Records or portions of records made confidential and exempt by this section may be released, upon written request, to any state agency in the performance of that agency's official duties and responsibilities. The receiving agency shall maintain the confidential and exempt status of such record or portion of such record.

(3) This section is subject to the Open Government Sunset Review Act in accordance with s. 119.15 and shall stand repealed on October 2, 2014, unless reviewed and saved from repeal through reenactment by the Legislature. 

Laws 2009, c. 2009-186, § 1, eff. July 1, 2009.

631.59. Duties and powers of department and office.
(1) The department shall notify the association of the existence of an insolvent insurer not later than 3 days after it receives notice of the determination of the insolvency.
(2) The department may require that the association notify the insureds of the insolvent insurer and any other interested parties of the determination of insolvency and of their rights under this part.  Such notification shall be by mail at their last known addresses, when available, but if sufficient information for notification by mail is not available, notice by publication in a newspaper of general circulation shall be sufficient.

(3) The office shall, upon request of the board of directors, provide the association with a statement of the net direct written premiums of each member insurer.

(4) The office may:

(a) Suspend or revoke the certificate of authority to transact insurance in this state of any member insurer which fails to pay an assessment when due or fails to comply with the plan of operation.  As an alternative, the office may levy a fine on any member insurer which fails to pay an assessment when due.  Such fine may not exceed 5 percent of the unpaid assessment per month, except that no fine shall be less than $100 per month.

(b) Revoke the designation of any servicing facility if it finds claims are being handled unsatisfactorily.

Laws 1970, c.. 70-20; Laws 1978 c. 78-95, § 21; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 2003, c. 2003-261, § 1356, eff. June 26, 2003.

631.591. Repealed by Laws 1973, c. 73-333, § 166

631.60 Effect of paid claims
(1) Any person recovering under this part shall be deemed to have assigned her or his rights under the policy to the association to the extent of the person’s recovery from the association, regardless of whether such recovery is received directly from the association or through payments made from the proceeds of bonds issued under former section 166.111(2).  Every insured or claimant seeking the protection of this part shall cooperate with the association to the same extent as such person would have been required to cooperate with the insolvent insurer.  The association shall have no cause of action against the insured of the insolvent insurer for any sums it has paid out except such causes of action as the insolvent insurer would have had if such sums had been paid by the insolvent insurer.  In the case of an insolvent insurer operating on a plan with assessment liability, payments of claims of the association shall not operate to reduce the liability of insureds to the receiver, liquidator, or statutory successor for unpaid assessments.

(2) The receiver, liquidator, or statutory successor of an insolvent insurer shall be bound by settlements of covered claims by the association or a similar organization in another state.  The court having jurisdiction shall grant such claims priority equal to that to which the claimant would have been entitled in the absence of this part against the assets of the insolvent insurer.  The expenses of the association or similar organization in handling claims shall be accorded the same priority as the liquidator's expenses.

(3) The association shall periodically file with the receiver or liquidator of the insolvent insurer statements of the covered claims paid by the association and estimates of anticipated claims on the association which shall preserve the rights of the association against the assets of the insolvent insurer.

(4) Any release of the association and its insured must clearly state whether or not any claim filed with the receiver in excess of the liability of the association under s. 631.57 is waived.

Laws 1970, c. 70-20, § 11; Laws 1971, c. 71-970, § 11; Laws 1982, c. 82-243, § 809(1st); Laws 1983, c. 83-38, § 31; Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 1992, c. 92-345, § 6; Laws 1997, c. 97-102, § 412, eff. 7-1-97; Laws 2004, c. 2004-5, § 129.

631.601. Renumbered as 631.60 in Fla.St.1973
631.61. Nonduplication of recovery
(1) Any person having a claim against an insurer under any provision in an insurance policy other than a policy of an insolvent insurer which is also a covered claim, shall not be required to exhaust first her or his rights under such a policy.  Any amount payable on a covered claim under this part shall be reduced by the amount of any recovery under such insurance policy.

(2) Any person having a claim which may be recovered under more than one insurance guaranty association or its equivalent shall seek recovery first from the association of the place of residence of the insured, except that if it is a first-party claim for damage to property with a permanent location, the person shall seek recovery first from the association of the location of the property, and if it is a workers' compensation plan, the person shall seek recovery first from the association of the residence of the claimant.  Any recovery under this part shall be reduced by the amount of recovery from any other insurance guaranty association or its equivalent.

Laws 1970, c. 70-20, § 12; Laws 1979, c. 79-40, § 119; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 1997, c. 97-102, § 413, eff. 7-1-97.

631.611. Repealed by Laws 1973, c. 73-333, § 166

631.62. Prevention of insolvencies
To aid in the detection and prevention of insurer insolvencies:

(1) It shall be the duty of the board of directors, upon majority vote, to notify the office of any information indicating any member insurer may be insolvent or in a financial condition hazardous to the policyholders or the public.

(2) The board of directors may, upon majority vote, request that the office order an examination of any member insurer which the board in good faith believes may be in a financial condition hazardous to the policyholders or the public.  Within 30 days of the receipt of such request, the office shall begin such examination.  The examination may be conducted as a National Association of Insurance Commissioners examination or may be conducted by such persons as the office designates.  The cost of such examination shall be paid by the association and the examination report shall be treated as are other examination reports pursuant to s. 624.319.  In no event shall such examination report be released to the board of directors prior to its release to the public.  The office shall notify the board of directors when the examination is completed.  The request for an examination shall be kept on file by the office; such request is confidential and exempt from the provisions of s. 119.07(1) until the examination report is released to the public.  

(3) The board of directors may, upon majority vote, make reports and recommendations to the department or office upon any matter germane to the solvency, liquidation, rehabilitation, or conservation of any member insurer.  Such reports and recommendations are confidential and exempt from the provisions of s. 119.07(1) until the termination of a delinquency proceeding.  

(4) The board of directors may, upon majority vote, make recommendations to the office for the detection and prevention of insurer insolvencies.

Laws 1970, c. 70-20, § 13; Laws 1982, c. 82-243, § 809(1st); Laws 83, c. 83-38, § 32; Laws 1987, c. 87-226, § 38; Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; Laws 1993, c. 93-118, § 3; Laws 1996, c. 96-406, § 386, eff. 7-3-96; Laws 2003, c. 2003-261, § 1356, eff. June 26, 2003.
631.621. Repealed by Laws 1973, c. 73-333, § 166
631.63. Examination of the association
The association shall be subject to examination and regulation by the department.  The board of directors shall submit, not later than March 30 of each year, a financial report for the preceding calendar year in a form approved by the department.

Laws 1970, c. 70-20, § 14; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187,188; c. 91-429, § 4.

631.631. Repealed by Laws 1973, c. 73-333, § 166
631.64. Recognition of assessments in rates
The rates and premiums charged for insurance policies to which this part applies may include amounts sufficient to recoup a sum equal to the amounts paid to the association by the member insurer less any amounts returned to the member insurer by the association, and such rates shall not be deemed excessive because they contain an amount reasonably calculated to recoup assessments paid by the member insurer.

Laws 1970, c. 70-20, § 15; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4.

631.641. Repealed by Laws 1973, c. 73-333, § 166
631.65. Prohibited advertisement or solicitation
No person shall make, publish, disseminate, circulate, or place before the public, or cause, directly or indirectly, to be made, published, disseminated, circulated, or placed before the public, in a newspaper, magazine, or other publication, or in the form of a notice, circular, pamphlet, letter, or poster, or over any radio station or television station, or in any other way, any advertisement, announcement, or statement which uses the existence of the insurance guaranty association for the purpose of sales, solicitation, or inducement to purchase any form of insurance covered under this part.  However, this section does not prohibit a duly licensed insurance agent from explaining the existence or function of the insurance guaranty association to policyholders, prospects, or applicants for coverage.
Laws 1970, c. 70-20, § 16; Laws 1982, c. 82-243, §809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4; 2009, c. 2009-87, § 14, eff. May 27, 2009.

631.651. Repealed by Laws 1973, c. 73-333, § 166

631.66. Immunity
There shall be no liability on the part of, and no cause of action of any nature shall arise against, any member insurer, the association or its agents or employees, the board of directors, the Chief Financial Officer, or the department or office or their representatives for any action taken by them in the performance of their powers and duties under this part.  Such immunity shall extend to the participation in any organization of one or more other state associations of similar purposes and to any such organization and its agents or employees.

Laws 1970, c. 70-20, § 17; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 96, 187, 188; c. 91-429, § 4; Laws 2003, c. 2003-261, § 1358, eff. June 26, 2003.

631.661. Repealed by Laws 1973, c. 73-333, § 166

631.67. Stay of proceedings; reopening of default judgments
All proceedings in which the insolvent insurer is a party or is obligated to defend a party in any court or before any quasi-judicial body or administrative board in this state shall be stayed for 6 months, or such additional period from the date the insolvency is adjudicated, by a court of competent jurisdiction to permit proper defense by the association of all pending causes of action as to any covered claims; provided that such stay may be extended for a period of time greater than 6 months upon proper application to a court of competent jurisdiction.  The association, either on its own behalf or on behalf of such insured, may apply to have any judgment, order, decision, verdict, or finding based on the default of the insolvent insurer or its failure to defend an insured set aside by the same court or administrator that made such judgment, order, decision, verdict, or finding and shall be permitted to defend against such claim on the merits.  If request is made by the association, the stay of proceedings may be shortened or waived.

Laws 1970, c. 70-20, § 18; Laws 1971, c. 71-970, § 18; Laws 1977, c.77-227, § 5; Laws 1980, c. 80-26, § 2; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4.

631.671. Renumbered as 631.67 in Fla.St.1973

631.68. Limitation; certain actions
A covered claim as defined herein with respect to which settlement is not effected and suit is not instituted against the insured of an insolvent insurer or the association within 1 year after the deadline for filing claims, or any extension thereof, with the receiver of the insolvent insurer shall thenceforth be barred as a claim against the association and the insured.

Laws 1971, c. 71-970, § 19; Laws 1977, c. 77-227, § 6; Laws 1982, c. 82-243, § 809(1st); Laws 1983, c. 83-38, § 33; Laws 1991, c. 91-108, §§ 187, 188; c. 91-429, § 4.

631.69. Repealed by Laws 1973, c. 73-333, § 166

631.695. Revenue bond issuance through counties or municipalities
(1) The Legislature finds:
(a) The potential for widespread and massive damage to persons and property caused by hurricanes making landfall in this state can generate insurance claims of such a number as to render numerous insurers operating within this state insolvent and therefore unable to satisfy covered claims.
(b) The inability of insureds within this state to receive payment of covered claims or to timely receive such payment creates financial and other hardships for such insureds and places undue burdens on the state, the affected units of local government, and the community at large.
(c) In addition, the failure of insurers to pay covered claims or to timely pay such claims due to the insolvency of such insurers can undermine the public's confidence in insurers operating within this state, thereby adversely affecting the stability of the insurance industry in this state.
(d) The state has previously taken action to address these problems by adopting the Florida Insurance Guaranty Association Act, which, among other things, provides a mechanism for the payment of covered claims under certain insurance policies to avoid excessive delay in payment and to avoid financial loss to claimants or policyholders because of the insolvency of an insurer.
(e) In the wake of the unprecedented destruction caused by various hurricanes that have made landfall in this state, the resultant covered claims, and the number of insurers rendered insolvent thereby, make it evident that alternative programs must be developed to allow the Florida Insurance Guaranty Association to more expeditiously and effectively provide for the payment of covered claims.
(f) It is therefore determined to be in the best interests of, and necessary for, the protection of the public health, safety, and general welfare of the residents of this state and for the protection and preservation of the economic stability of insurers operating in this state, and it is declared to be an essential public purpose, to permit certain municipalities and counties to take such actions as will provide relief to claimants and policyholders having covered claims against insolvent insurers operating in this state by expediting the handling and payment of covered claims.
(g) To achieve the foregoing purposes, it is proper to authorize municipalities and counties of this state to issue bonds to assist the Florida Insurance Guaranty Association in expediting the handling and payment of covered claims of insolvent insurers.
(h) In order to avoid the needless and indiscriminate proliferation, duplication, and fragmentation of such assistance programs, it is in the best interests of the residents of this state to authorize municipalities and counties to provide for the payment of covered claims beyond their territorial limits in the implementation of such programs.
(i) It is a paramount public purpose for municipalities and counties to be able to issue bonds for the purposes described in this section.  Such issuance shall provide assistance to residents of those municipalities and counties as well as to other residents of this state.
(2) The governing body of any municipality or county may issue bonds to fund an assistance program in conjunction with, and with the consent of, the Florida Insurance Guaranty Association for the purpose of paying claimants' or policyholders' covered claims, as defined in s. 631.54, arising through the insolvency of an insurer, which insolvency is determined by the Florida Insurance Guaranty Association to have been a result of a hurricane, regardless of whether the claimants or policyholders are residents of such municipality or county or the property to which the claim relates is located within or outside the territorial jurisdiction of the municipality or county. The power of a municipality or county to issue bonds, as described in this section, is in addition to any powers granted by law and may not be abrogated or restricted by any provisions in such municipality's or county's charter.  A municipality or county issuing bonds for this purpose shall enter into such contracts with the Florida Insurance Guaranty Association or any entity acting on behalf of the Florida Insurance Guaranty Association as are necessary to implement the assistance program.  Any bonds issued by a municipality or county or a combination thereof under this subsection shall be payable from and secured by moneys received by or on behalf of the municipality or county from assessments levied under s. 631.57(3)(a) and assigned and pledged to or on behalf of the municipality or county for the benefit of the holders of the bonds in connection with the assistance program.  The funds, credit, property, and taxing power of the state or any municipality or county shall not be pledged for the payment of such bonds.
(3) Bonds may be validated by the municipality or county pursuant to chapter 75.  The proceeds of the bonds may be used to pay covered claims of insolvent insurers;  to refinance or replace previously existing borrowings or financial arrangements;  to pay interest on bonds;  to fund reserves for the bonds;  to pay expenses incident to the issuance or sale of any bond issued under this section, including costs of validating, printing, and delivering the bonds, costs of printing the official statement, costs of publishing notices of sale of the bonds, costs of obtaining credit enhancement or liquidity support, and related administrative expenses;  or for such other purposes related to the financial obligations of the fund as the association may determine.  The term of the bonds may not exceed 30 years.
(4) The state covenants with holders of bonds of the assistance program that the state will not take any action that will have a material adverse effect on the holders and will not repeal or abrogate the power of the board of directors of the association to direct the Office of Insurance Regulation to levy the assessments and to collect the proceeds of the revenues pledged to the payment of the bonds as long as any of the bonds remain outstanding, unless adequate provision has been made for the payment of the bonds in the documents authorizing the issuance of the bonds.
(5) The accomplishment of the authorized purposes of such municipality or county under this section is in all respects for the benefit of the people of the state, for the increase of their commerce and prosperity, and for the improvement of their health and living conditions.  The municipality or county, in performing essential governmental functions in accomplishing its purposes, is not required to pay any taxes or assessments of any kind whatsoever upon any property acquired or used by the county or municipality for such purposes or upon any revenues at any time received by the county or municipality.  The bonds, notes, and other obligations of the municipality or county and the transfer of and income from such bonds, notes, and other obligations, including any profits made on the sale of such bonds, notes, and other obligations, are exempt from taxation of any kind by the state or by any political subdivision or other agency or instrumentality of the state.  The exemption granted in this subsection is not applicable to any tax imposed by chapter 220 on interest, income, or profits on debt obligations owned by corporations.
(6) Two or more municipalities or counties may create a legal entity pursuant to s. 163.01(7)(g) to exercise the powers described in this section as well as those powers granted in s. 163.01(7)(g).  References in this section to a municipality or county includes such legal entity.
(7) The association shall issue an annual report on the status of the use of bond proceeds as related to insolvencies caused by hurricanes.  The report must contain the number and amount of claims paid.  The association shall also include an analysis of the revenue generated from the assessment levied under s. 631.57(3)(a) to pay such bonds.  The association shall submit a copy of the report to the President of the Senate, the Speaker of the House of Representatives, and the Chief Financial Officer within 90 days after the end of each calendar year in which bonds were outstanding.

Added by Laws 2006, c. 2006-12, § 35.

NOTE:  

No provision of s. 631.57 or s. 631.695, Florida Statutes, shall be repealed until such time as the principal, redemption premium, if any, and interest on all bonds issued under s. 631.695, Florida Statutes, payable and secured from assessments levied under s. 631.57 (3) (a), Florida Statutes, have been paid in full or adequate provision for such payment has been made in accordance with the bond resolution or trust indenture pursuant to which the bonds were issued. Per Laws 2006, c. 2006-12, § 36; Laws 2007, c. 2007-90, § 23, eff. June 11, 2007.
631.70. Attorney's fee
The provisions of s. 627.428 providing for an attorney's fee shall not be applicable to any claim presented to the association under the provisions of this part, except when the association denies by affirmative action, other than delay, a covered claim or a portion thereof.

Laws 1977, c. 77-227, § 7; Laws 1982, c. 82-243, § 809(1st); Laws 1991, c. 91-108, §§ 187, 188; 91-429, § 4.

631.705. Repealed. Laws 1990, c. 90-32, § 94; 1995, c. 95-145, § 26, eff. 7-10-95.
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