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TEXAS PROPERTY AND CASUALTY INSURANCE GUARANTY ASSOCIATION

CITATION & EFFECTIVE DATE

Tex. Ins. Code Ann.  Ch. 462; 9/1/07.

MODEL OR SIMILAR ACT

Yes

COVERED CLAIMS

COVERED LINES OF BUSINESS 

All kinds of insurance, including workers' compensation, except title, mortgage guaranty, ocean marine, credit, fidelity, surety, warranty; crop insurance reinsured by Federal Crop Insurance Corporation, flood insurance coverages written by risk retention groups, financial guaranty insurance, any insurance guaranteed by the government, disability, life, health, claims arising from policies issued by the Texas Worker's Compensation Insurance Facility.  

UNEARNED PREMIUM

are covered up to $25,000.  A covered claim for unearned premiums shall include a claim brought by an individual who was either a resident when the policy was issued, or a resident when the company is determined to be impaired. Return premiums under a retrospective rating plan are not covered.  A person has a covered claims if the person holds a valid assignment of a covered claim for unearned premium.
COVERED CLAIM

is an unpaid claim of an insured or third party claimant under a covered policy issued or assumed by an impaired insurer, and the third party claimant or insured is a resident of the state (a corporation or other entity that is not an individual is considered to be a resident of the state in which the entity’s principal place of business is located) at the time of the insured event or the claim is a 1st party claim for damage to property permanently located in the state.  Association is obligated to the extent of covered claims existing prior to the determination of impairment, and arising within 30 days thereafter.  Covered claims shall include the expenses of administration incurred in the processing and payment of claims. Covered claims shall not include any claim filed with the association on a date that is later than eighteen months after the date of the order of liquidation and also shall not include claims that are unknown and unreported as of the date, provided, however, that a claim for workers’ compensation benefits is goverened by Title 5, Labor Code, and the applicable rules of the Texas Workers’ Compensation Commission.

ASSESSMENTS

SEPARATE ACCOUNTS

(1) Administration

(2) Workers' Compensation

(3) Automobile

(4) All Others

MAXIMUM ANNUAL %

2% of total premiums with the further limit of 2% of total premiums per covered line of business.  In the event of a natural disaster or other catastrophic event, the association may apply to the governor for authority to assess member other than for motor vehicle or workers' compensation coverage, an additional amount not to exceed 2% of net direct written premiums for preceding year.

RECOUPMENT PROVISION

Premium tax offset, 10% per year for ten successive years after date of assessment.

BASE YEAR

Year preceding year of assessment

LIMITS ON CLAIMS

DEDUCTIBLE OR MINIMUM PER CLAIM

None

MAXIMUM PER CLAIM

$300,000, with no limit for workers' compensation claims; $25,000 for unearned premiums.

NET WORTH PROVISION

The association is entitled to recover the amount of any covered claim for workers' compensation insurance benefits and the costs of administration and defense of those claims paid under this Act from any insured employer, other than an insured who is exempt from federal income tax under Section 501(a) of the Internal Revenue Code of 1986 (26 U.S.C. Section 501(a)) by being described by Section 501(c)(3) of that code, whose net worth on December 31 of the year next preceding the date the insurer becomes an impaired insurer exceeds $50 million, provided that an insured’s net worth on that date shall be deemed to include the aggregate net worth of the insured and of the insured’s parent, subsidiary, and affiliated companies as computed on a consolidated basis.

Except for a workers' compensation claim governed by Title 5, Labor Code, a covered claim does not include and the association is not liable for, any claim arising from a policy of any insured whose net worth on December 31 of the year next preceding the date the insurer becomes an impaired insurer exceeds $50 million.

OTHER

NONCOVERED CLAIMS

Amounts due any reinsurer, insurer, self-insurer, insurance pool, or underwriting association, as subrogation recoveries, reinsurance recoveries, contribution, indemnification, or otherwise. (see also miscellaneous).

Covered claim shall not include supplementary payment obligations, such as adjustment and attorney’s fees and expenses, court costs, interest or penalties, interest or bond premiums, incurred prior to determination of impairment. Covered claim shall not include any prejudgment or post judgment interest that accrues subsequent to the determination of impairment. Covered claim shall also not include punitive, exemplary, extra contractual or bad faith damages awarded in a court judgment against the insured or insurer. Covered claim shall not include, and the association shall not have any liability to an insured or third-party liability claimant, for its failure to settle a liability claim within the limits of a covered claim under this Act.

CLAIMS COVERED BY OTHER INSURANCE AND OTHER GUARANTY ASSOCIATIONS

Any person who has a claim under an insurance policy without regard to whether the policy is issued by a member insurer, other than a policy of an impaired insurer, that arises from the same facts, injury, or loss that gave rise to a claim against an impaired insurer or its insured, is required to first  exhaust the person’s rights under the  policy to include right to defense under the policy.  An amount payable on a covered claim is reduced by the full applicable limits of the other insurance policy and the association shall receive a full credit in the amount of the full applicable limits, except that a covered claim for workers’ compensation benefits is subject only to reduction by a third-party liability recovery under Section 417.002, Labor Code.  A person who has a claim that may be recovered under more than one insurance guaranty association or its equivalent shall seek recovery first from the association of the place of residence of the insured, except that if it is a first-party claim for damage to property with a permanent location the person shall seek recovery first from the association of the location of the property, and if it is a workers' compensation claim the person shall seek recovery first from the association of the residence of the claimant.  Any recovery under this Act shall be reduced by the amount of recovery from any other insurance guaranty association or its equivalent.

Notwithstanding the above, if a claimant is seeking recovery of insurance policy benefits that, but for the insolvency of the impaired insurer, would be subject to a lien or subrogation, then the association's credit or offset is deducted from the damages incurred by the claimant or the limits of the policy under which the claim is made, whichever is less.  In no event shall a claimant's recovery under this Section result in a total recovery to the claimant that is greater than that which would have resulted but for the insolvency of the impaired insurer.  Subject to statutory maximums on covered claims, a workers’ compensation claimant's recovery may not result in a recovery that is less than that which would have resulted but for the insolvency of the impaired insurer.

TERMINATION PROVISION

None
MISCELLANEOUS

Impaired insurer means a member insurer that is subject to a final, nonappealable order of liquidation that includes a finding of insolvency issued by a court of competent jurisdiction in this state or in the insurer’s state of domicile. 
Expenses in handling claims shall be accorded same priority as the receiver's expenses.

Association is a nonprofit unincorporated legal entity.

No cause of action shall arise against any member insurer, the association or its agents or employees, the board of directors, receiver, special deputy receiver or its agents or employees,  or the commissioner or his or her representatives for any good faith action of failure to act in the performance of powers and duties including an act or omission related to the negotiations relating to the privatization of the Texas worker's compensation insurance facility.

All proceedings in which an impaired insurer is a party or is obligated to defend a party in any court in this state, except proceedings directly related to the receivership or instituted by the receiver, shall be stayed as to all parties and for all purposes for six months and any additional time thereafter as may be determined by the court from the date of the designation of impairment or an ancillary proceeding is instituted, whichever is later.  Deadlines under Texas Civil Procedure Rules and Appellate Procedure Rules are tolled during stay.  Court in which delinquency proceeding is pending has exclusive jurisdiction over matters concerning stay.

The association’s liability is limited to the payment of covered claims.  The association is not liable for any other claim or damages against the insured, an impaired insurer, the association, receiver, SDR, the commissioner or the liquidator. Any judgment taken by default or consent against an insured or the impaired insurer is not binding on the association.  A settlement, release or judgment entered into by the insured or impaired insurer is not evidence of liability or of damages in connection with a claim brought against the association or another party.
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